
22 June 2020 
 
Request for Information 
 
In relation to the ‘independent review’ being conducted by Niche, please provide the following 
information and all other material that will be used as evidence by West Hampshire CCG in support of 
their position in the case. The statements in bold are the key issues for this review as indicated in our 
letter of 21 December 2019. 
 
 
At the time of the November 2017 and January 2018 reviews, WHCCG did not provide us with a valid 
legal basis for them.  
 
We raised questions about this with WHCCG on the following occasions: 

• Numerous letters / emails September and October 2017 
• 8 November 2017 – CHC Review Meeting 
• 23 January 2018 – CHC Review Meeting 
• 28 January 2018 – Request for Local Resolution Meeting regarding our November 2017 complaint 
• 7 February 2018 – Formal complaint regarding January 2018 review 
• 15 February 2018 – Local Resolution Meeting 
• 27 March – 2018 – Follow up questions to complaint response 
• 18 April 2018 – Formal complaint regarding complaints process 
• December 2018 – Subject Access Request 
• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 
• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
In our complaint of 26 March 2019, we stated that there was “no evidence to back up any of the 
statements regarding the reasoning for the review.” 
 
In response, Mike Fulford wrote: 
 
“There are no records to share on the reasoning for the review.” 
 
Please provide the evidence that the information we received prior to and at the November 2017 review 
demonstrates a valid legal basis under the circumstances. We request, inter alia, emails, letters and 
citations from relevant guidelines and WHCCG policy. The evidence should demonstrate appropriate 
response to the questions we raised at the time. Please also provide investigation records relating to 
our complaints on this matter. 
 
Please note that Ellen McNicholas’ letter of 4 September 2019 stated that the reasoning for the January 
2018 review was the same as the November 2017 review. 
 
 
 
 
 
 



We were misled by WHCCG as to the reasoning for the reviews. As such, our consent was not valid as it 
was misinformed. 
 
We have questioned the legitimacy of the consent with WHCCG on the following occasions: 

• Numerous letters / emails September and October 2017 
• 8 November 2017 – CHC Review Meeting 
• 23 January 2018 – CHC Review Meeting 
• 28 January 2018 – Request for Local Resolution Meeting regarding our November 2017 complaint 
• 7 February 2018 – Formal complaint regarding January 2018 review 
• 15 February 2018 – Local Resolution Meeting 
• 27 March – 2018 – Follow up questions to complaint response 
• 18 April 2018 – Formal complaint regarding complaints process 
• December 2018 – Subject Access Request 
• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 
• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
The justification we received from Mike Fulford on 6 June 2019 as to whether our consent was valid is as 
follows: 
 
“On 13 April 2017 Mrs Austen-Jones signed a consent form that specifically includes consent for reviews 
to take place. In addition both you and Mrs Austen Jones [sic] were at the review meetings and did not 
raise any objections at the time. The reviews carried out in November 2017 and January 2018 were a 
requirement of the National Framework for NHS Continuing Healthcare. The information was limited to 
that purpose and the reviews dealt with information that was relevant, as such both the processing of the 
information and the reviews process itself were lawful.” 
 
However, in the same letter, he also stated the following: 
 
“There are no records to share on the reasoning for the review. However, I can confirm that the reviews 
took place as part of the standard NHS Continuing Healthcare process. 
 
Please provide the following documentation (including, inter alia, emails, letters and policies): 

• That a single signed consent form from the past demonstrates informed consent for future 
processing of information 

• Citations from local and national guidelines showing that participation demonstrates informed 
consent 

• Evidence we “did not raise any objections at the time” 
• The basis for stating that the reviews “were a requirement of the National Framework for NHS 

Continuing Healthcare”, considering WHCCG’s Joint Operational Policy for NHS Continuing 
Healthcare states the frequency of reviews as annual and there is no evidence for any 
justifications provided other than the fact that WHCCG lost the funding agreement for the 
package (which is not a valid legal basis) 

• Evidence that providing / changing the stated valid legal basis after the processing of 
information is lawful. 

• If it is believed by WHCCG that misinformed consent is valid or that informed consent is not 
required, please provide the citations from regulations, ICO guidance and WHCCG policy that 
this is the case. 



The reasoning for the review, as stated by Ellen McNicholas on 4 September, does not constitute a valid 
legal basis. 

a. Failure to maintain records is a Data Protection breach, not a legal basis for review. 
b. There is no evidence that the review was called due to claims regarding the role of the carers. 

We have repeatedly stated that the care agency denied the various claims of WHCCG. 
 
The reasoning for the review provided was as follows: 
 
“The CHC team received a letter from you dated 14 September 2017 raising a concern that Request were 
unable to claim for more than 55 hours per week, as it was your understanding that there was flexibility 
in the care package up to 2868 hours per year. As the team were unable to find confirmation on our system 
of this arrangement being in place they scheduled a review as would be our standard process. In addition 
it is reported by our administration team that they received a call from Request stating that the carers for 
Mrs Austen-Jones were only providing cleaning and driving services.” 
 
We questioned Ellen McNicholas’ response on the following occasions: 

• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
Please provide the following: 

• The citations from national guidelines and local policies to support the statement that it is 
standard process to conduct a clinical review when documentation is lost by the CCG. 

• Documentation of the processes that should be followed when information of this kind is lost. 
• Evidence of the processes followed when concerns were raised (dating back to September 2017) 

regarding concerns about WHCCG’s understanding of the package and the potential for having 
lost the information. 

We request, inter alia, emails, letters and citations from relevant national guidelines and WHCCG policy. 
 
Please note that previous Subject Access Requests have failed to demonstrate any evidence of the alleged 
phone call from Request. I reiterate that Request deny any allegation that they indicated that a review 
was required. 
 
 
 
WHCCG repeatedly failed to respond to us about the fact that Roy Dube (case coordinator in the 
November 2017 review) had determined a Primary Health Need but changed the outcome to MDT on 
the sole basis that we said we would appeal the reductions in care that he was seeking. (Note – WHCCG 
has accepted and apologised that Roy Dube made serious errors in regard to the evidence available.) 
 
We questioned the changing of the outcome of the review meeting with WHCCG on the following 
occasions: 

• 8 November 2017 – CHC Review Meeting 
• 23 January 2018 – CHC Review Meeting 
• 15 February 2018 – Local Resolution Meeting 
• 27 March – 2018 – Follow up questions to complaint response 
• 18 April 2018 – Formal complaint regarding complaints process 
• December 2018 – Subject Access Request 
• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 



• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
We received some acknowledgements of this aspect to our complaints but the responses did not answer 
the question. The acknowledgements were on the following occasions: 

• “The case coordinator clinically considered the evidence relating to Mrs Austen-Jones’s health care 
needs and recommended that a decision support tool would be best practice. Review decision 
support tools are not completed in response to complaints or appeals but on the basis of 
assessments which have included discussion with the patient and their representatives.” (Ellen 
McNicholas, 21 March 2018) 

• “Please be advised that West Hampshire Clinical Commissioning Group have investigated your 
complaints regarding this matter [the whole process for both reviews] and concluded that the 
principles of the National Framework for NHC Continuing Healthcare have been adhered to.” (Mike 
Fulford, 12 April 2018) 

• “With regard to your complaint regarding the management of your complaint, West Hampshire 
Clinical Commissioning Group has undertaken a robust complaint process responding to your 
letters and facilitating a meeting with Mr and Mrs Austen Jones [sic] and Ms S Austen-Jones on 15 
February 2018 to discuss both complaints as received on 10 and 12 December 2017 [sic] and 7 
February 2018.” (Ellen McNicholas, May 2018) 

• “There are no investigation records to share.” (Mike Fulford, 6 June 2019) 
• “It is noted in the review that the case coordinator discussed with you the need to review the 

number of hours provided with a view to reducing the care hours during the day. It is also noted 
that your response was that you would not agree to any changes. As a result of this review the 
Case Coordinator recommended that a DST meeting to assess eligibility for CHC funding was 
required. He noted that the current package of care appeared to be predominantly in place to meet 
Mrs Austen-Jones social care needs as evidenced by the care provider records.” (Ellen McNicholas, 
4 September 2019) 

 
Please provide the following documentation: 

• Investigation records relating to our complaints on this matter 
• Evidence of responding appropriately to this matter 

We request, inter alia, emails, letters and citations from relevant national guidelines and WHCCG policy. 
 
 
 
The wrong outcome was determined at the end of the January 2018 review meeting. On-going eligibility 
for NHS Continuing Healthcare should have been accepted, in line with the opinion of the case 
coordinator and the clinical evidence provided. The guidelines claimed did not exist. Pauline Dorn 
eventually admitted in the LRM of 15 February 2018, that the outcome of the January 2018 review 
meeting should have been that my wife continued to have a Primary Health Need and therefore still 
eligible for NHS Continuing Healthcare. We would like this confirmed in writing.  
 
We have challenged the outcome of the January 2018 review on the following occasions: 

• 23 January 2018 – CHC Review Meeting 
• 28 January 2018 – Request for Local Resolution Meeting regarding our November 2017 complaint 
• 7 February 2018 – Formal complaint regarding January 2018 review 
• 15 February 2018 – Local Resolution Meeting 
• 27 March – 2018 – Follow up questions to complaint response 
• 18 April 2018 – Formal complaint regarding complaints process 
• December 2018 – Subject Access Request 



• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 
• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
To be clear, we are asking about the moment at the end of the review meeting, not the subsequent 
alterations to the review report. We have made it very clear that, with one priority and two severes, Jo 
Craven (Case Coordinator) felt that CHC eligibility was still met. However, she then claimed that guidelines 
state that any change must go to MDT. She did not believe that it was warranted in our case but it was 
“simply the guidelines”. 
 
At the Local Resolution Meeting on 15 February 2018, Pauline Dorn accepted that it was wrong to 
determine an MDT was required. This was retracted in the subsequent written response. 
 
In his letter of 6 June 2019, Mike Fulford erroneously referenced the following: 
 
“The guidance is the National Framework for NHS Continuing Healthcare as stated in paragraph 184 
“where there is clear evidence of a change in needs to such an extent that it may impact on the individual’s 
eligibility for NHS Continuing Healthcare, the CCG should arrange a full reassessment of eligibility for NHS 
Continuing Healthcare.” It is the role of the Continuing Healthcare staff member carrying out the review 
to make a clinical judgement on the need for a full reassessment of eligibility.” 
 
There are problems with his response: 

1. It refers to the wrong National Framework. 
2. The minor change in need did not impact on eligibility. 
3. Jo Craven’s clinical judgement at the time of the review was that full reassessment was not 

required but she said it was “simply the guidelines”. 
 
Please provide the following: 

• Citations from local and national documentation of the guidelines referred to by Jo Craven in 
the January 2018 review. 

• Evidence held by WHCCG that Pauline Dorn did accept Jo Craven should have determined in the 
review meeting that a Primary Health Need was still evident in our case. 

• Records of the investigation that led Pauline Dorn to renege on her statements in the Local 
Resolution Meeting. 

• Investigation records relating to our complaints on this matter. 
We request, inter alia, emails, letters and citations from relevant national guidelines and WHCCG policy. 
 
 
 
Following the review meeting in January 2018, it was wrong for Meriel Chamberlain to alter/influence 
the clinical assessment. She had no legal basis nor consent to do so. 
 
We have challenged this on the following occasions: 

• 23 January 2018 – CHC Review Meeting 
• 7 February 2018 – Formal complaint regarding January 2018 review 
• 15 February 2018 – Local Resolution Meeting 
• 27 March – 2018 – Follow up questions to complaint response 
• 18 April 2018 – Formal complaint regarding complaints process 



• December 2018 – Subject Access Request 
• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 
• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
We have received various assertions, all on a similar theme. For example: 

• “The request for senior clinical management support in response to the concerns raised at the 
review is considered to be an appropriate escalation; this is in line with local governance 
procedures to ensure consistency of decision making.” (Ellen McNicholas, 21 March 2018) 

• “…she provided management advice to Jo Craven following the review in January 2018 as Jo 
wanted to discuss the review with her manager.” (Ellen McNicholas, 4 September 2019) 

 
On 6 June 2019, Mike Fulford wrote the following: 
 
“It is the role of the Continuing Healthcare staff member carrying out the review to make a clinical 
judgement on the need for a full reassessment of eligibility.” 
 
Please provide the following: 

• The “local governance procedures” and other local and / or national guidelines that provide the 
legal basis for managers to provide advice on post-review alterations to NHS Continuing 
Healthcare Reviews without the knowledge or consent of the individual involved. 

• Documentation demonstrating the agreed purpose of Jo Craven’s request for advice from Meriel 
Chamberlain. 

• Investigation records relating to our complaints on this matter. 
We request, inter alia, emails, letters and citations from relevant national guidelines and WHCCG policy. 
 
 
 
Our complaints were not appropriately investigated. 

a. Complaint 1 (re November 2017 review) – not all aspects answered. 
b. Complaint 2 (re January 2018 review) – outcome determined by clinical judgement prior to 

investigation of complaint which was based on process. 
c. Complaint 3 (re Complaints process) – not investigated. 
d. Complaint 4 (re GDPR) – response does not hold up to any scrutiny and refused a Local 

Resolution Meeting, in contravention of WHCCG policy. We received no reply when we 
challenged the response. 

e. There are no investigation records, resulting in no evidence to support erroneous assertions and 
statements in responses. 

f. Contrary to policy and despite our requests, the complaints were not discussed with us prior to 
investigations. 

g. There was refusal to answer legitimate follow-up questions which sought clarity and answers to 
omitted questions.  

 
Please provide, inter alia, emails, letters, local and national policies, and legislation that allows the 
following: 

a. To not respond to all aspects of a complaint. 
b. To use a clinical judgement to decide the overall outcome of a complaint about process, with 

particular reference to the clinical judgement being made prior to the investigation about 
process. In addition, the documentation that allows the Head of Continuing Healthcare to access 



sensitive data for the purposes of a clinical judgement for a complaint about process, along with 
evidence of informed consent for Pauline Dorn to do this in our case. 

c. Not investigating a complaint (see point c above) 
d. Complaints to be responded to without evidence to back up claims. 
e. Ignoring local policies and national guidelines for investigation records. 
f. Failing to discuss complaints prior to investigation. 
g. Refusing to answer legitimate follow up questions, especially when the complainant is not 

considered to be vexatious. 
h. Evidence of where it is considered that questions (a) to (g) above are not a fair reflection of the 

process adhered to in our case. 
 
 
 
Documents were tampered with by West Hampshire CCG. These documents relate to the complaints 
file sent to the PHSO. In addition, WHCCG has failed to respond to the fact that over ninety emails were 
missing from the complaint file that was sent to the PHSO. 
 
We raised concerns about this on the following occasions: 

• 26 March 2019 – Formal complaint regarding data protection breaches 
• 7 June 2019 – Reply to WHCCG response to our data protection complaint 
• 25 June 2019 – Meeting with Heather Hauschild, Ellen McNicholas, Stuart Ward and Judy Gillow 
• 15 September 2019 – Response to letter from Ellen McNicholas 
• In addition, this matter has been raised with North East Hampshire and Farnham CCG on multiple 

occasions 
 
We have a video that proves that we did not tamper with the documents. As such, the tampering was 
done by WHCCG or the PHSO. We received “conclusive proof” from Mike Fulford that the documents 
were not redacted by West Hampshire CCG. However, the proof is the opposite. 
 
Please provide any information held that the tampering was not done by WHCCG. In addition, 
documentation of investigations and conclusions regarding the missing emails. 
 
 
 
A private and confidential letter from us to Jo Craven was unlawfully accessed by WHCCG staff and sent 
to WHCCG solicitors in order to obtain legal advice. 
 
Please provide local and national polices used by WHCCG to allow it to read private and confidential 
letters to named people without the consent of the author of the letter. 
 
 
 
In addition, it has now been accepted that the evidence proves that our description of the care package 
was correct. Please provide, inter alia, all emails, letters, memos and documents relating to the 
investigations to our concerns about WHCCG’s understanding of the care package. 
 
When we have received a full and final response from WHCCG for the above information, we will be in a 
position to proceed with the initial meeting with Niche and key staff from WHCCG within not less than 
five working days. 


