
Is West Hampshire CCG fit for purpose for delivering NHS Continuing Healthcare? 
 
In our campaign to date, we have addressed matters in a mainly chronological order. In this eighth instalment, we break from 
this approach due to highly significant information obtained within the last five weeks. 
 
West Hampshire CCG has finally admitted that we were misinformed about the legal basis for the reviews that took 
place. 
 
Ellen McNicholas, 4 September 2019: 
“It is apparent that you were given many different reasons for the review being conducted. I apologise if you were not fully 
informed of the reasons for the reviews in November 2017 and January 2018.” 
 
Unfortunately, they still try to claim that the whole process was legitimate. Having made five previous attempts, the latest 
reasoning for the NHS Continuing Healthcare reviews is 

“…we did not have any documentation on file that annual hours used flexibly were agreed or required to meet Mrs 
Austen-Jones needs.” 
“…we had communication from the agency that the care being provided was predominantly social care in nature.”  

 
This proves that maladministration is at the heart of our case. First of all, there is evidence of flexibility in the package, 
including in their own records (25/8/2010 – “Agreed annual budget with both, as unable to do weekly cost due to Phil’s flexible 
hours.”). We have submitted this to the CCG and are awaiting a response. Secondly, we have been using the hours flexibly 
ever since the inception of the care package in 2009 and it has been funded on this basis throughout. In fact, even now the 
hours are being used flexibly. Thirdly, anyone with any basic understanding of NHS Continuing Healthcare (CHC) will know 
that social care needs are covered under CHC when there is a Primary Health Need present at the time that social care is 
being provided. 
 
The CCG clarified their view on the needs by stating: 

“…it is reported by our administration team that they received a call from _______ [care agency] stating that the carers 
for Mrs Austen-Jones were only providing cleaning and driving services.” 

What utter nonsense! They have no record of this conversation and the evidence completely contradicts this. The care agency 
has consistently denied indicating that a review was required, including at the first review meeting for which we have a 
recording. 
 
West Hampshire CCG still claims that the ‘reviews’ conducted by Meriel Chamberlain and Pauline Dorn were lawful. This is 
despite the fact that they were done without our knowledge or consent. The CCG’s view contradicts their own Information 
Governance Handbook and information on the Information Commissioner’s Office website 
 
West Hampshire CCG Information Governance Staff Handbook (2018): 
“6.2 The common law of duty of confidentiality requires that information that has been provided in confidence may be 
disclosed only for the purposes that the subject has been informed about and has consented to, unless there is a statutory or  
court order requirement to do otherwise.” 
 
Information Commissioner’s Office website: 
“Consent means offering individuals real choice and control. Genuine consent should put individuals in charge, build trust and 
engagement, and enhance your reputation.” 
“You must determine your lawful basis before you begin processing, and you should document it.” 



“Take care to get it right first time - you should not swap to a different lawful basis at a later date without good reason. In 
particular, you cannot usually swap from consent to a different basis.” 
“You must determine your lawful basis before starting to process personal data. It’s important to get this right first time. If you 
find at a later date that your chosen basis was actually inappropriate, it will be difficult to simply swap to a different one. Even if 
a different basis could have applied from the start, retrospectively switching lawful basis is likely to be inherently unfair  to the 
individual and lead to breaches of accountability and transparency requirements.” 
“If you are processing special category data you need to identify both a lawful basis for general processing and an additional 
condition for processing this type of data.” 
 
We have responded to the CCG but we still await a reply. We have attached a copy of the letter we sent regarding data 
protection breaches. 


